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CONSULTATION DOCUMENTS: https://www.gov.scot/publications/childrens-rights-

consultation-incorporating-uncrc-rights-child-domestic-law-scotland/ 

 

PREVIOUS VICTIM SUPPORT SCOTLAND RESPONSE: Not applicable 

 

QUESTIONS 

1. Are there particular elements of the framework based on the HRA as 

described here, that should be included in the model for incorporation 

of the UNCRC in domestic law? 

 

Yes/No/Don’t know 

 

The Human Rights Act framework contains important mechanisms to ensure 

compatibility with human rights standards and provide redress and remedy if 

rights are breached, these mechanisms should be included in the model of 

UNCRC incorporation for Scotland. 

 

2. Are there any other aspects that should be included in the framework? 

 

Yes/No/Don’t know 

 

‘Proactive’ duties and measures to promote rights-based decision making 

should also be included to complement the ‘reactive’ duties and measures 

from the Human Rights Act framework. Victim Support Scotland is of the view 

that the framework should include duty on public authorities to pay ‘due 

regard’ to the UNCRC and Optional Protocols. This would allow for duties and 

measures to promote measures which further children’s rights and potentially 

prevent breaches occurring. 

 

The Rights of Children and Young People (Wales) Measure 2011 already 

uses this ‘proactive’ duty to provide rights-based decision making and can be 

sited as an example of best practice that can be applied to Scotland. 

 

3. Do you agree that the framework for incorporation should include a 

“duty to comply” with the UNCRC rights?  

 

Yes/No/Don’t know 

 

Both incorporation or the development of a Scottish suite of children’s rights 

must make children’s human rights binding and not just a guiding principle. A 

duty to comply would ensure that binding duties are placed on public 

authorities to respect and protect children’s rights and allows children to 

challenge breaches of their rights in domestic courts should the need arise. 
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The ‘Scottish suite’ option would allow for additional rights and protections to 

be afforded to child victims which are currently absent in Scots law and the 

UNCRC. 

 

4. What status, if any, do you think General Comments by the UN 

Committee on the Rights of the Child and Observations of the 

Committee on reports made by States party to the UNCRC should be 

given in our domestic law  

Incorporation of the framework would ensure that the UN Committee’s 

jurisprudence is given consideration by public authorities and the courts. 

Including General Comments, Concluding Observations and opinions made 

by the Committee in relation to Optional Protocol 3. Victim Support Scotland is 

aware that this would Scotland to keep pace with developments in 

international human rights law and practice whilst being able to apply learning 

in a way that can be adapted to fit to the Scottish context as a result of 

guidance from the UN Committee being seen as guiding rather than binding. 

 

5. To what extent to you think other possible aids would provide 

assistance to the courts in interpreting the UNCRC in domestic law? 

Courts in Scotland and across the UK are already well versed in drawing from 

the UNCRC when considering cases under existing legislation, including the 

Human Rights Act and wider EU law. There is developing jurisprudence 

through caselaw from a number of other countries that have already 

incorporated the UNCRC, such as Norway and Iceland. In addition, courts will 

be able to draw from wider jurisprudence from countries that have 

incorporated wider international human rights protections into law, such as 

South Africa. 

 

6. Do you agree that it is best to push forward now with incorporation of 

the UNCRC before the development of a Statutory Human Rights 

Framework for Scotland? 

 

Yes/No/Don’t know 

 

Victim Support Scotland notes that Scotland has been taking significant steps 

towards the incorporation of the UNCRC for very many years. The First 

Minister’s Advisory Group is supportive of UNCRC incorporation and sees it 

as a ‘separate process’ to the development of a Statutory Human Rights 

Framework for Scotland and that its recommendations were that the Advisory 

Group should not delay UNCRC incorporation. 

 

7. We would welcome your views on the model presented by the advisory 

group convened by the Commissioner for Children and Young People in 

Scotland and Together (the Scottish Alliance for Children’s Rights). 
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While broadly supportive of the model being presented by the Commissioner 

for Children and Young People in Scotland and Together (the Scottish 

Alliance for Children’s Rights) full and direct UNCRC transposition would not 

alone provide provisions to improve the rights and protections for child victims 

within Scotland regardless of whether the accused is also a child or an adult. 

Therefore, Victim Support Scotland would want to see a Scottish suite put in 

place that would address this. In doing so, this suite would have to be 

revisited repeatedly to ensure it kept pace with changes to UNCRC at an 

international level.  

Full incorporation of the UNCRC may be viewed as the ‘gold standard’ model 

for children in Scotland but should be complemented with a Scottish suite if 

child victims are to have adequate rights and protections upheld. 

 

 

8. How should the issue of whether particular UNCRC rights are self-

executing be dealt with? 

 

Victim Support Scotland does not consider this concern to be relevant in this 

instance. The act of incorporating the UNCRC into Scots law is what enables 

UNCRC rights to have a practical effect for children. 

 

9. How could clarity be provided to rights holders and duty bearers under 

a direct incorporation approach, given the interaction with the Scotland 

Act 1998? 

 

Public authorities and bodies have a well-established ability of coping with the 

various differing in competencies and functions that have been derived from 

devolution. Whether the Scottish Government opts for development of a 

Scottish suite of children’s rights legislation or for incorporation of UNCRC, 

this would only apply and be exercised in the areas that fall within the powers 

of the Scottish Parliament.  

 

Making guidance, training and embarking on an awareness-raising campaign 

would ensure that there is a universal level of understanding of the Rights of 

the Child across relevant sectors and bodies in Scotland. 

 

10.  Do you think we are right to reject incorporating the UNCRC solely by 

making specific changes to domestic legislation? 

 

Yes/No/Don’t know 

Currently, full and direct transposition of UNCRC would provide rights for the 

child accused but does not provide for children who are victims of a crime. 

Victim Support Scotland want to see equal rights given to both so that the 

child victim(s) can be as informed and supported as the child/children 
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accused. There is also a need for increased rights and protections for child 

victims in cases where the perpetrator is an adult. 

 

11. If the transposition model was followed here, how would we best enable 

people to participate in the time available?  

 

The public participation process that has been recommended by the First 

Minister’s Advisory Group is welcomed by Victim Support Scotland. However, 

we recognise that children’s rights are universal, indivisible, interdependent 

and interrelated. We would not wish to see a Citizen’s Assembly approach 

used for this public participation process as this risks a cherry-picking of 

obligations which sees children with rights which are not equal to those of 

adults, as was recently highlighted with the Equal Protection Bill.  

 

The UNCRC in its current form does not provide parity between child accused 

and child victims in terms of protections, nor does it consider the rights and 

protections required for child victims in cases were the accused is an adult. 

An example of a measure Victim Support Scotland want to see put in place is 

the extension of the Victim Notification Scheme to include child victims of 

crime so that they can be included in the entitlement to receive updates on the 

whereabouts of the offender. VSS would also wish that child victims be given 

the option to receive notifications on their accused directly upon being 

determined an adult, rather than these updates continuing to be issued to 

their parent or guardian. 

 

The Scottish suite model proposed allows for consultation amongst expert 

bodies, such as the Children and Young People’s Commissioner Scotland, to 

address this imbalance. 

 

12. What is your preferred model for incorporating the UNCRC into 

domestic law? 

 

Victim Support Scotland support the Scottish suite approach. VSS would seek 

assurances that this would include plans to grant equal protections and rights 

to children who have been victims of offences in cases where the accused is 

also a child. There is also an opportunity to significantly improve the rights 

and protections available to child victims in cases where the accused is an 

adult.  

 

13.  Do you think that a requirement for the Scottish Government to produce 

a Children’s Rights Scheme, similar to the Welsh example, should be 

included in this legislation? 

 

Yes/No 
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Victim Support Scotland is supportive of plans to include a Children’s Rights 

Scheme, based on the Welsh example and considers this to be a best 

practice approach. We support Together’s position that the Children’s 

Scheme should include a mandatory requirement to set out a process for child 

rights impact assessments (CIRA), complaints and the participation of 

children in decision-making. 

 

The production of a Children’s Rights Scheme that operates in the context of 

Scots Law would allow for provisions to be made to extend relevant rights and 

entitlements to information and support to child victims that would put them on 

an equal standing with the provisions the UNCRC currently only affords to the 

child accused. 

 

14.  Do you think there should be a “sunrise clause” within legislation? 

 

Yes/No/Don’t know 

 

The UK ratified the UNCRC almost 30 years ago in 1991. The UK’s ratification 

of the UNCRC placed binding obligations on the Scottish Government and, as 

a result, the UNCRC has already been embedded into legislation, policy and 

practice in Scotland over many years, albeit on a piecemeal basis. The 

Children and Young People (Scotland) Act 2014 has further raised awareness 

and understanding of the UNCRC obligations among public authorities by 

placing reporting duties on Ministers and public bodies to set out what steps 

are being taken to further children’s rights. Public authorities should be ready 

by 2021 to apply the more comprehensive duties that result – whether through 

UNCRC transposition or full and direct incorporation. 

 

15.  If your answer to the question above is yes, how long do you think 

public bodies should be given to make preparations before the new 

legislation comes into full effect? 

Not applicable. 

 

16.  Do you think additional non-legislative activities, not included in the 

Scottish Government's Action Plan, are required to further implement 

children’s rights in Scotland? 

 

Yes/No/Don’t know 

 

We welcome the Scottish Government’s Action Plan, which includes a 

strategic approach to participation, CRIA and a programme of work to raise 

awareness and understanding of the UNCRC. We also welcome the Scottish 

Government’s December 2018 report to Parliament on UNCRC 

implementation.  
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There is a growing body of evidence that UNCRC incorporation should be 

accompanied by additional implementation measures that progressively 

embed a children’s rights approach across all levels of government and 

society.  

 

Provisions need to be made to remove the gap in support and information 

available to child victims until legislation can be put in place to formalise 

equality between these groups. Dedicated victim support services and 

resources need to be sustainably funded and available. It should be noted 

that Victim Support Scotland has already worked closely with the Scottish 

Children’s Reporter Administration (SCRA) to improve the literature which 

child victims and witnesses of crime receive. This work could be extended to 

include the additional provisions available through the incorporation of 

UNCRC. 

 

These measures should include advocacy services, systematic training for 

those who work with children, child victims and witnesses, child rights 

education for children and their parents and child rights budgeting. 

 

17.  Do you agree that any legislation to be introduced in the Parliament 

should be accompanied by a statement of compatibility with children’s 

rights? 

 

Yes/No/Don’t know 

 

A Statement of Compatibility would play an important role in ensuring that any 

new legislation introduced in the Parliament is compatible with the UNCRC. 

The statement should be accompanied by a CRIA that explicitly sets out how 

the Bill furthers UNCRC compliance and mitigates against any negative 

impacts on children’s rights. 

 

18.  Do you agree that the Bill should contain a regime which allows right 

holders to challenge acts of public authorities on the ground that they 

are incompatible with the rights provided for in the Bill? 

 

Yes/No/Don’t know 

 

Victim Support Scotland considers it to be essential that there are effective, 

child-sensitive procedures available to children and their representatives to 

challenge breaches of their rights. These should include the provision of child-

friendly information, advice, advocacy, dedicated victim support services, 

access to complaints procedures and, ultimately, access to the courts with 

necessary legal and other assistance. 
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19.  Do you agree that the approach to awards of financial compensation 

should broadly follow the approach taken to just satisfaction damages 

under the HRA?   

 

Yes/No/Don’t know 

 

The UN Committee is clear that where there are breaches of children’s 

UNCRC rights, there should be appropriate reparation, including 

compensation, and, where needed, measures to promote physical and 

psychological recovery, rehabilitation and reintegration. This is enshrined in 

UNCRC Article 39. 

 

20. Do you agree that the UNCRC rights should take precedence over 

provisions in secondary legislation as is the case under the HRA for 

ECHR rights? Are there any potential difficulties with this that you can 

see? 

 

No response submitted – out with the remit of VSS.  

 

21. Do you agree that the Bill should contain strong provisions requiring an 

ASP to be interpreted and applied so far as possible in a manner which 

is compatible with the rights provided for in the Bill? 

 

No response submitted – out with the remit of VSS. 

 

22. Should the Bill contain a regime which would enable rulings to be 

obtained from the courts on the question of whether a provision in an 

ASP is incompatible with the rights secured in the Bill? 

 

No response submitted – out with the remit of VSS. 

 

23. Do you consider any special test for standing to bring a case under the 

Bill should be required? 

 

No response submitted – out with the remit of VSS. 

 

 

 

 

 

 


