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Part 1 - Measures to Protect Those at Risk of Domestic Abuse

1  Do you think the police should have the power to bar a person from a home that they share with a person at risk of domestic abuse for a

period of time and prohibit them from contacting that person, without the need to obtain court approval?

Yes

If you wish, please give reasons for your answer.:

This would enable swift action to be taken to remove a suspected perpetrator of abuse from the home and protect the person at risk of domestic abuse (as

defined in the new Domestic Abuse Scotland Act 2018). This action would be immediate and could happen at any time of the day or night or at the weekend,

without having to rely on the courts being open.

The person at risk of domestic abuse and any children could then remain in their home while their longer-term situation and safety needs were assessed. This

avoids a real risk of women and children forced to leave their home to escape domestic abuse, and consequently becoming homeless.

In addition to this temporary emergency measure allowing a perpetrator to be removed immediately from the home (and followed up by a longer order applied for

through the courts) the person at risk of domestic abuse and their children should quickly be offered comprehensive support to enable them to feel safe and move

forward.

2  If the police are given a power to put in place measures to protect a person at risk of domestic abuse for a period of time, we would

welcome views on how long that period should be.

If you wish, please give reasons for your answer.:

This period should be long enough to allow the victims of domestic abuse and any children in the household to feel safe, access adequate support and assess

their options. The 48-hour period in England is viewed as too short to be effective. Other countries such as Austria have a period of 14 days. We would suggest a

period of 2-3 weeks would be beneficial.

3  Do you agree that the courts should be given powers to make an order to protect a person at risk of domestic abuse by prohibiting the

person posing the risk from returning to the person at risk’s home while the order is in force?

Yes

If you wish, please give reasons for your answer.:

We agree that the courts should be given power to put in place protective measures to protect the person(s) at risk of domestic abuse. This should take into

account all forms of domestic abuse, not only violence or threatened violence.

In addition to barring the perpetrator from the home during this time, police should also be able to prohibit the perpetrator from re-entering the house and from

damaging property at any point during the order. The perpetrator should give up keys to the shared home. The order should also cover a ban on approaching the

victim or their children at home, work or school.

4  If the courts are given a new power to impose measures to protect a person at risk of domestic abuse, we would welcome views on

whether there should be a maximum period of time beyond which such measures would not apply and, if so, what that period should be.

If you wish, please give reasons for your answer.:

We believe that a maximum of 2 months would be appropriate.

5  We would welcome views on which bodies and/or people should be able to make an application to a court to impose measures to protect

a person at risk of domestic abuse.

If you wish, please give reasons for your answer.:

The police should be able to make an application to impose measures to protect a person at risk of domestic abuse. The person at risk of abuse should also be

able to contact police to ask for an Emergency Banning Order against the perpetrator, for their own protection.

It may also be beneficial for social workers, health professionals and third sector support services to be able to alert the police. This is particularly important where

people at risk of domestic abuse may be subject to controlling behaviour by the perpetrator and feel unable to take action themselves.

6  Do you think a criminal court should be able to impose measures to protect a person at risk of domestic abuse that would bar a

perpetrator from a shared home for a period of time, when sentencing the offender.

Yes



If you wish, please give reasons for your answer.:

Protection measures such as barring a perpetrator from a shared home are vital to protect people at risk of domestic abuse and enable them to access help and

support to put in place measures to ensure their longer-term safety.

If this was to be included during sentencing, we would not want this to confuse or compete with Non harassment orders (NHOs) but rather work in harmony with

NHOs which are comprehensive, long term and carry heavy penalties if the terms are breached.

7  Where an application is made to the court for measures to protect a person at risk of domestic abuse by someone other than the person

at risk, should the consent of the person who may be at risk be required for such an order to be made?

Yes

If you wish, please give reasons for your answer.:

Ideally consent should be given by the person at risk of domestic abuse.

Scottish Women’s Aid note that issuing orders without the woman’s consent further disempowers women. However people at risk of domestic abuse are often

controlled by the perpetrator and may feel unable to give consent. Police training on domestic abuse and support from victim support organisations will be

important in ensuring the victim is able to give informed consent and is fully aware of options available to them.

8  We would welcome views as to which persons should be capable of being made subject to measures to protect a person at risk of

domestic abuse. Should such protection be limited to providing protection from abuse by a partner or ex-partner. If not, what other

relationships or circumstances should be covered by such provisions?

Yes

If you wish, please give reasons for your answer.:

The Scottish Government defines domestic abuse as gender-based abuse perpetrated by a partner or ex-partner, therefore this order should focus solely on

partners or ex-partners, to avoid confusion.

However any children living with the person at risk of domestic abuse may also be at risk and should be protected.

9  We would welcome views on what you think the test should be for deciding whether to impose measures to protect a person at risk of

domestic abuse. In particular, do you think it should be a requirement that the person against whom the order is sought must have used or

threatened violence against the person to be protected by the order, or do you think a wider test covering our modern understanding of

what constitutes domestic abuse (i.e. behaviour likely to cause psychological, as well as physical, harm) should be used?

If you wish, please give reasons for your answer.:

We believe that the test should not only include the use or threat of violence, but also behaviour likely to cause psychological, as well as physical, harm, as

defined in the Domestic Abuse (Scotland) Act 2018.

10  We would welcome views as to whether, as well as prohibiting the subject of the order from entering the person at risk’s home, it

should also be possible to impose conditions on the subject of the order to prevent them from contacting or approaching the person at

risk, or prohibiting them from entering other specified locations (such as the person at risk’s place of work or relatives’ homes).

If you wish, please give reasons for your answer.:

Yes. Covering locations in addition to the person’s home, such as place of work, children’s schools or close relatives’ homes would enhance the sphere of

protection for the victim and their children. The perpetrator should also be barred from contacting or approaching the victim or their children and should also be

prohibited from damaging property or removing possessions from the home. The perpetrator should give up the keys to the shared home. This may be covered

by an NHO issued by the courts at a subsequent stage.

11  Do you agree that, as well as enabling measures to be imposed to protect the person at risk, it should also be open to the police and

courts to impose conditions requiring the subject of the order not to approach or contact any children living with the person at risk?

Yes

If you wish, please give reasons for your answer.:

Children living in the family home should be protected in a similar way.

12  We would welcome views on whether it should be a criminal offence to breach measures put in place to protect a person at risk of

domestic abuse.

Yes

If you wish, please give reasons for your answer.:

If a perpetrator deliberately breaches measures put in place to protect a person at risk of domestic abuse or their children, this should be treated as a criminal

offence.

13  If you think breach of such measures should be a criminal offence, we would welcome views on what you think the maximum penalty

should be.



If you wish, please give reasons for your answer.:

Imprisonment up to 12 months, or a statutory maximum fine, or both, could be considered.

14  We would welcome views on whether there should be a statutory duty on the police, when making an application to the courts, or

putting in place protective measures, to refer a person at risk to support services and, if so, how this should operate

If you wish, please give reasons for your answer.:

There should be a clear referral pathway for the police to refer a person at risk to support services, although it should always be the person at risk’s decision to

take up the support offered.

15  Do you have any other comments you wish to make regarding the introduction of protective orders for people at risk of domestic

abuse?

If you wish, please give reasons for your answer.:

It is important for people at risk of domestic abuse to have access to full support and free legal advice to enable them to make informed and supported decisions

about safety and future options for themselves and any children involved.

We would also stress that there should be uninterrupted protection in place from the initial Emergency Banning Order as it transitions into any extension through

the courts, so that those at risk are protected at all times.

Part 2 – Exclusion Orders

16  Should the Scottish Government produce both public facing and professional facing information on exclusion orders?

Yes

If you wish, please give reasons for your answer.:

Professionals need to understand the use of exclusion orders clearly and how they can be used to support people at risk. They will need detailed information on

the circumstances and use of these orders and how they work with existing provision and new provision under the Domestic Abuse Scotland Act 2018.

It is also important for the public to be aware of and understand exclusion orders, so that perpetrators clearly understand the restrictions upon them and the

consequences of breaching these, and people at risk are aware that these options are available to protect them, crucially that they need not leave the family

home.

17  Should any changes be made to section 4(3) of the Matrimonial Homes (Family Protection) (Scotland) Act 1981 and section 104(3) of the

Civil Partnership Act 2004?

Don't know

If you wish, please give reasons for your answer.:

18  Should the law be amended to give the court wider powers on granting interdicts when the court is granting an exclusion order?

Yes

If you wish, please give reasons for your answer.:

Consideration should be given to widening existing protection, to include eg the children’s schools.

19  Should cohabitants without title to the family home be given the same occupancy rights as spouses and civil partners without title?

Don't know

If you wish, please give reasons for your answer. :

Care must be taken. SWA raise a concern that this may inadvertently give perpetrators of domestic abuse rights to occupy women’s property, if the perpetrator is

without title to the family home.

20  Do you have any other suggestions for changes in relation to exclusion orders?

No

If yes, please outline these suggested changes.:

21  Do you have any comments on the Scottish Government’s intention to amend section 18(3)(a) of the Civil Jurisdiction and Judgments

Act 1982 so that orders made by Magistrates’ Courts can be enforced in Scotland?

Don't know

If yes, please outline these comments.:



22  Do you have any comments on factors to take into account in any longer-term review of civil protection orders to protect against

domestic abuse?

Yes

If yes, please outline these comments. :

Robust monitoring and evaluation should be put in place, to see how often and how effectively these protection orders are being used.

Equal Opportunities, Financial Implications, and other impacts

23  Do you consider that any of the reforms proposed in this paper will have a particular impact - positive or negative - on a particular

equality group (e.g. gender, race, disability, sexual orientation)

Yes

If you wish, please give reasons for your answer.:

Since it is predominantly women who are at risk of domestic abuse, these reforms should improve the situation for women and their children who experience risk

of domestic abuse.

24  Are there any other issues relating to equality which you wish to raise in relation to the reforms proposed in this paper?

No

Are there any other issues relating to equality which you wish to raise in relation to the reforms proposed in this paper?:

25  Do you have any comments or information on the likely financial implications of the introduction of protective orders for the Scottish

Government (Police Scotland, Scottish Courts and Tribunals Service, Scottish Prison Service, COPFS), local government or for other

bodies, individuals and businesses?

Yes

Do you have any comments or information on the likely financial implications of the introduction of protective orders for the Scottish Government

(Police Scotland, Scottish Courts and Tribunals Service, Scottish Prison Service, COPFS), local government or for other bodies, individuals and

businesses?:

For these to work properly, it is important that victims are able to access free or affordable legal advice and support, specifically advice from legal professionals

who are knowledgeable about domestic abuse.

26  Do you consider that any of the proposals would have an impact on island communities, human rights, local government or sustainable

development?

Yes

Do you consider that any of the proposals would have an impact on island communities, human rights, local government or sustainable

development?:

Unsure of full impact.

27  Do you have any other comments about the content of this paper?

Do you have any other comments about the content of this paper?:

About you

What is your name?

Name:

Moira Findlay

What is your email address?

Email:

moira.findlay@victimsupportsco.org.uk

Are you responding as an individual or an organisation?

Organisation

What is your organisation?

Organisation:

Victim Support Scotland



The Scottish Government would like your permission to publish your consultation response. Please indicate your publishing preference:

Publish response only (without name)

We will share your response internally with other Scottish Government policy teams who may be addressing the issues you discuss. They

may wish to contact you again in the future, but we require your permission to do so. Are you content for Scottish Government to contact

you again in relation to this consultation exercise?

Yes

Evaluation

Please help us improve our consultations by answering the questions below. (Responses to the evaluation will not be published.)

Matrix 1 - How satisfied were you with this consultation?:

Very satisfied

Please enter comments here.:

Matrix 1 - How would you rate your satisfaction with using this platform (Citizen Space) to respond to this consultation?:

Very satisfied

Please enter comments here.:
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